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Statement Of The Issues Presented For Review
1, Did the Massachusetts Energy Facilities Siting

Board (“EFSB” or “Board”) violate the Alliance’s due

. process rights, as guaranteed in G.L. c. 30A, § 11(1),

by announcing and applyiné a new standard for
determining neéd;'one df'the critical.issues in the
‘case, more fhan six ﬁonths after the record was
closed?

2. Did the EFSB vioiaté its statutory duties by

approving the proposed project deépite findingithat'

Applicants had not shown the project to be needed, and

by improperly delegating to others its duty to review
the need for a proposed energy faéility?
3. A. Did the EFSB abuse its discretion by denying
the Alliance’s motion to feopen the record to include
the Draft Environmental Impéct Report/Environmental
Impact Statement for the project?

- B. Did ﬁhé EFSB err in failing to require Cape
Wind to produce the finéﬁcialinfbrmation specified in
G.L. c. 164, § 6937

Statement Of The Case

This case began with the filing by Cape Wind
Associétés, LLC (“Cape Wind”), and Commonwealth

ElectriCVCompany,rd/b/a_NSTAR Electric (“NSTAR”)



(colLectively “Applicants") of a joint petition
(“Petition” or “§ 69J Petition”) with the
Massachusétts Energy Facilities Siting Board on
-Seﬁtember 17, 2002, pursuant to G.L.'c.A164, § 697,
for approval of their plan to build, éperate, and
maintain transmission:lines-to inteiconnecﬁ a proposed

'foshore wind energy project (“wind project” or

- “project”) that would be built in Nantucket Sound.

App. 1—213.-Appiicants also filed a pétition with the
Massachusetts Department of Telecommunications and
Energy (“DTE” or “Department”) for a?proval of the
fransmission fécility pursuant to G.L. c. 164, § 72

(“§ 72 Petition”). On September 27, 2002, the DTE

- Chairman referred the § 72 Petition to the EFSB to be

cbnsolidated-with the Board’s review pursuant to

§ 69J. App. 214-15.

Between July 29 and October 21, 2003, the EFSB

‘held 21 days of evidentiary hearings. App. 1319-2073.

‘The parties'filed initial and reply briefs on November
29 and December 9, 2003. App. 756-1025; 1026-1097;
1176-1256; 1257~1313. On July 2, 2004, the EFSB issued

its Tentative Decision conditionally approving the

‘transmission lines. App. 2104-2304. The Board held

public meetings regardinglthe project on November 30,



2004 and May'lo; 2005, éhd issued its Final Decision
on May 11, 2005. App. 2074—2103; 2305-2410. The
Alliance.abpealed fiom thé Final Decision, pursuant to
G.L. ¢c. 25, §_5, énd G.L. c. 64, § 69p, on-Juné 7,
2005. | |

Statement Of Facts

The project proposed by Cape Wind would be made

up of several components. Electricity would be

produced by 130 wind turbines, which would be sited on
Horseshoe Shoai, a éhallow area in Nantucket Sound.
Apb; 12; 2318. The wind turbines would be connected by
undersea cables to a platform, also located on
Horseshoe Shoal, which'wéuid house an electrical
transformer. App. 10; 2318. The platform woﬁld be
connected to the mainland by-two parallel electrical‘
circuits, with~each ciréuit consisting'of two cables,
for a‘totalipf four. App. 14-15; 2318. Each circuit
would be buried in its own undersea trench, abouf.ZO
feet apart. App. 2318,:At landfall, both circuits
WOuld feed into a single ﬁnderground duct bank for the’
remainder of the foufe,-which woﬁld ferﬁinate at a

utility switching station in Barnstable. App. 19;

- 2318-19.

The wind turbines, the platform, the cables



f

connecting the wind turblnes to the platform, and
about half of the 12 mile undersea portlon of the -
transm1531on llnes:would be located-in a part of

Nantucket Sound that is outside the boundaries of the

Commenwealth;'and is subject oniy to federal

jurisdiction. App. 11; 2318. The other half of the
undersea portion of the transmission lines, and the
segment from landfall to the utility switching

station, would lie within the Commonwealth.'App. 11-

12, (The terms “transmission lines” and “cables” will

refer to'the segment of the cables that lies within

Massachusetts.)

The EFSB has jurisdiction over-the portion of
the cables that would lie within the state. Pursuant
to G.L. c. 164, § 69H, the Board “shall review the
need for; cost of, and'environmental impacts of
transmission lines,” to “provide a reliable energy
supbly for the commonwealth with a minimum impact'op
the.eﬁvironment atrthe-lowest pessible.cost." The part

of the project that would lie in Nantucket Sound is

subject to the jurisdiction of federal permitting

agensies. The lead agency at the time the Petition was
filed was the United States Army Corps of Engineers

("ACOE"), pursuant to Section. 10 of the Federal Rivers



and Harbors Act, 33 U.S.C. § 403 (2006) . (“sec. 10
'Permit”). Pursuant to § 388 of the Federal Energy
POlle Act of 2005 the lead agency for review of the
§ 10 Permit is now the Mlnerals Management Service
{YMMS”), a lelSlqn of the United States Pepartment ef
‘the Interior. | |

In the Petition,'Applicants stated that the
standard for'determining the need for the cables
should be that used'by the Board in two cases that-
involved jurisdictional transmission facilities inter-

connecting non-jurisdictional generating plants,

Turners Falls Limited Partnership, 18 DOMSC 141 (1988)

(“Turners Falls”) and Massachusetts Electric

Company/New'England_Power Company, 18 DOMSC 383 (1989)_

("MECo/NEPCO”) . App. 39-41. (This standard will be

referred to henceforth as the “Turner Falls

standard”,) In tnose cases, the proposed power plant

was non-jurisdictional because its.capacity_was less

‘than 100 megawatts, the threShold for Board review.

- Under the Turners Falls standard Applicants could

show a need for the transm1551on lines by shOW1ng that
the power they would carry was needed on economic

eff;c1ency, reliability, or environmental grounds.

Turners Falls at 154-55; MECo/NEPCo at 393. Under this



standard, the Board “must, to some degree, review

various aspects of the non-jurisdictional . .

plant.” Turners Falls at 154-55. App. 38-41.
In the Petition; Applicants cited characteristics
of the wind project itself in arguing that the cables

were needed under the Turners Falls standard.-App. 42—

67. The Petition described the environmental and
economic benefits Applicantéfclaiméd would be brought
byrthe wind project, including the.absence.of “any
perceptible air emissions, water impacts, noise
impacts or other environmental.effects.” App. 63-64.
The EFSB review of the § 72 Petition is subject
to the Massachusetts Environmental Poliéy'Act,'G.L- C.
30; §§ 61 et seq. (“MEPA”),‘and requires the
preparation and approval of an environmental impact
report (“EIR"). Thg ACOE’'s review of the Sec. 10
Permit application ig subject to the National
Environmental Policy Act, 42 U.S.C. §§ 4321 et seq.
(“NEPA”),rand réquires-the preparatibn and approval of -
an environmental impact statement (“EIS”).‘MMS reﬁiew :
of the proposed érojéct,is also subject to NEPA |
review, and_as the authorizing agency, MMS has become

the lead agency. It is now conducting its own,

- independent EIS. See 71 Fed. Reg. 26559 (May 5, 2006} .
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Cape Wind agreed to a consolidated MEPA/NEPA process;
a single document -would serve as the EIS and EIR in .
both its draft and final forms. App. 306; 2119; 2320.

In March 2003, the Alliance propounded discovery

'seeking information related to the wind project

generally, including its potential reliability,
economic, and environmental impacts. App; 714-755,

Applicants objected to these reguests on the grounds

that the project would be “located in waters that_are

eubject to federal jurisdiction.” App. 714;748f Cape
Wind provided some information} but noted that
information regarding the potential impacts.of-the
project was notiyet available, and would be addressed
in the Draft EIR/Draft EIS (“DEIR/DEIS”) “in the near
future.” App. 741-753.

ln May 2003, the Alliance moVed to sdspehd the

procedural schedule on the grounds that the continued

absence of the DEIR/DEIS severely limited its “ability

to prepare meaningful and complete testimony for its

direct case.” App 219-234. The motion noted the
unique posture of the case (a jurisdictional.cable
that would interconnect a power plant of more than 100
megawatts that claimed to be beyond the Board’s

jurisdiction)_ and that it was based on the Turhers;



Falls standard'for'determining need,'as cited in the

" Petition, App. 221.

In response, Cape Wind reiterated its view that
1nformat10n about the potentlal lmpacts of the prOJect
were beyond the Board’s jurlsdlctlon App. 241. The

Alllance replled that Cape Wind was backing away from

the Turners Falls standard, and urged the Board to

address immediately any confusion regarding the

appropriate standard for determining need, stating

that “[alny doubt about the standards of review being

applied as the parties go forward will only lead to

_costly and confusing evidentiary and procedural

. chaos.” App. 252-254. On June 6, 2003, the Board’s

Presiding Officer denied the Alliance’s‘Motion,
finding that the project would be “reviewed in the
context of existing Siting Beard precedent,” which was
“available to tne intervenors, and to‘the'public
generally, for review,” making briefing on the
standard of review unnecessary. App. 275.

On June 20, 2003, the Alliance submitted pre-
filed direct testimony of five witnesses regarding the

rellablllty and ‘economic need for the progect under

the Turner Falls standard; the potentlal impacts of -

the w;nd turbines on birds, bird habitats, and
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fieheries; the,aeoustical impacte of the project;'andr
thepotential_benthic impacts of the cables. App.
5576—5756; Cape Wind moved to strike_mucﬁ'of the.
Alliance’s direct case on the grounds that the
testimony related,“exclusively” to the project rather
than the proposed transmission lines and, thus; was
“outside of the jurisdictional-review of'the [Board].*

App. 278. The Alliance responded that the proffered

‘evidence was relevant under the Turners Falls standard

T for assessihg the need for the Specific'power that

would be generated by the wind project; App. 289~294.

The Presiding Officer denied the Motion to Strlke,

-flndlng that certaln characterlstlcs of the non—‘

_ jurlsdlctlonal portlons of the w1nd prOJect would be

relevant to the Board’s inquiry, and could also

-,support the Alllance S 1nterpretatlon of the

“environmental need” prong of the Turners Falls

. standard. App. 304.8. The rullng gave no 1nd1cat10n

‘ that the EFSB might apply a new standard of review.

Cn October 28, 2003, the Presiding Officer issued -

- briefing questions relating to the continued viability

'of the Turners Falls standard,'and what.other

‘standards the Board mlght con51der in its place.

App 6142. In response, the Alliance argued that the



Board should adopt a modified version of the Turners
‘Falls standard of review, in which the Board would
consider whether a project’s negative 1mpacts on

rellablllty, economlc efficiency, or the environment

mlght outweigh positive impacts in other areas, App

1088-89; 1310-13. Appllcants argued that the Board

_should either keep the Turners Falls stahdard,-or

adopt a new standard in which the inability of the"
existing transmission system to interconnect a

proposed plant alone would be sufficient evidence of

need pursuant to § 69J. App. 1009-10.

The Presiding Officer closed the record on
December 18, 2003, at which point it did not contain

the DEIR/DEIS or a draft or final System Impact Study,

- which was conducted by ISO New England and is required

to assess the impacts of the proposed 1ntroduct10n of
power to the regional electrlc system App .305; 2134,
| In the Tentatlve De0151on, the Board found that

the Turners Falls standard of review was no longer

viable, given the changes in the industry end in the.
Board’s own statutory authority since that line of

cases hed been decidedT Aﬁp, 2127-31. The Board found
that, in thisrcase'and henceforth, an epplicaht'must '

demonstrate the need for a proposed transmission line

10
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to.interconnect a generating plant (regardless of the

size or ioCation'of the plant) by showing that (1) the_

existing transmission system is inadequate to

interconnect_thernew or expanded_generator, and (2)

the new or expanded generator is likely to be
available to contribute to the regional energy supply.

App. 2131. For a non-jurisdictional generator, the

.aVailability showing “may be made on a case-by-case

basis based on indicators of project progress {E.g.,
progress in permitting or in obtaining project

financing).” App. 2131. Addressing “the uncertainties

inherent in setting forth a new standard of review

during the course of an adjudication,” the Board
provided, in an'appendix, “an analysis of the need for

the transmissionflinés'as it would have been conducted

- had the Turners Falls[. . .] precedent still been

- applicable.” App. 2131.

The EFSB stated that it “cannot yet find that the
wind farm will be available to contribute to the-

regional energy supply.” App. 2134. The Board then

'concluded that

[gliven the complexity of the federal, state and
local permitting process for this project . .
acquisition of all permits required for Cape Wind
to begin installation of wind farm equipment in -
~Nantucket Sound is necessary before the Siting

11



- Board could make such a finding. Accordingly, the .
[EFSB] finds that, to establish that the wind
farm is iikely to be available to contribute to
the regional energy supply, Cape Wind shall
submit to the [EFSB] copies of all permits
required for Cape Wind to begin installation of
wind farm equipment in Nantucket Sound. The
[EFSB] finds that, at such time as Cape Wind
complies with this condition, Cape Wind will have
demonstrated that there is a need for additional
transmission resources to interconnect the wind
farm with the regional transmission grid. Cape
Wind and NSTAR will not receive final approval of
-the transmission project until they comply with
this condition.

App. 2134-35,

J

On.November 8, 2004, the ACOE and the MEPA Office
issued the DEIS?DEIR_for the projeét..On November 24,
2004, the Alliance filed a Motién to Reopen Hearings
to allow thé DEIR/DEIS and any:written c§mmenté'on the
DEIR/DEIS into the‘eQidentiary record. App. 310-17;‘
428-54. |

On November 30, 2004, the EFSB conductéd a public
meeting ét ﬁhich it cohsidered fhé_Tentativé Decision
and the Alliance’s motiop.'App. 2074-2103. At ﬁhéi
meeting, the Board considered the partiés’ comments oh

the Tentative Decision. Beoard staff had recommended

‘that only one suggested change be adopted, namely,

- Cape Wind's suggestion that the Board modify the

Tentative Decision to clarify that it would be “final”

at the time it was rendered, as opposed to becoming

12
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final only upon submission to the Board of “all
permits required for Cape Wind to begin installation
‘of wind farm equipment in Nantucket Sound.” App. 2080;
2135. The'Chairman and the Presiding Officer had the
fbllowing"colloquy:
CHRM. RAFONSO: . . . [I]f other permits are
not issued, then . » . our decision is still
final, but of no effect. - '
MS. SEDOR: That's exactly right . . . The
‘decision is final, which it must be. There
has to be an element of finality to the
proceeding. The proceeding will be over. The
decision will be final. But unless each of
the conditions is met, those conditions being
a part of the decision, the approval cannot
- become effective. But the decision remains a
final decision. - '
App. 2080. At the conclusion of the public meeting,
the Board voted to have the parties submit further
briéfs on the Alliance’s Motion to Reopen Hearings. On
March 21, 2005, the Presiding Officer denied the
motion. App. 700-13. On May 11, 2005, the EFSB issued
its Decision adopting the Tentative Decision, as
modified, and conditionally apprdving the'transmiSSion

lines. App. 2305-2410. This appeal followed.

Summary Of The Argument

1. The EFSB violated the due process requirements of

'G.L. ¢. 30A'§ 11 by depriving the Alliance of "a

-'reasonable_opportunity to prépare and present evidence

13



and érgumenf téSpécting the issues."AAitﬁouoh tho B
Allianoe-repeofedly'raiséd the:issue'of what standard
of need soould be applied in consideration of this
proposed project, the.Board did notrsét forth any new
'otandard throUghoutrthe factual hearing. To the
contrary, the parﬁies were led to believe that the
obviously iﬁappropriate sténdard sétoforth in Turners
Falls for small, non—jurisdictional_énergy soufdes was
controlling, and acoordingly, the-Alliance presented |
evidence relevant to that standard. Well after the
record was'closed, the EFSB announced a new standard.
The EFSB‘S féilure to.announce the néw standard dﬁring
the proceedings deprived the Alliance of the
oppertunity to present_eﬁidénce material to the EFSB'S
review of Cape Wind's §.69J.Pe£ition. Brief at 15-32.

2. The EFSB violated its statutory duty set forth:in

G.L. c. 164, §§ 6%H and 69J to make an independehﬁ

finding of need for a proposed energy facility by

approving the Petition without finding that the
- proposed project is needed. The EFSE approved the

'_proposed'project despite finding that Applioants had

not shown that the new standard was met. Also in
violation of its duties, the Board deferred the

determination of need to other, unidentified agencies

o 14



that have jurisdiction over the fedefai portions of)
lfhe-project. Based on ité'ultimate findings regérdiqg
need, the'Board shoﬁld have denied the Petition or
stayed its proceedings gntil such time as Appliéants
could pfove need. Brief at 32-41. |
3. The EFSB made other errors that should be.
corrected on remand. TheseAinclude‘dénying fhe
Ailiéncg’s motion to reopen the record to admit the
DEIR/DEIS, which'the.Board’s ngw‘standard made
cfitical to its determination_of whether the proposed
project is needed, and failing to re@ﬁife Cape Wind to
provide financial information fequired by G.L. c. 164,
IS 69J, Brief at 41449; | |
| Argument
I. THE BOARD DENIED TﬁE ALI.IANCE_’ S DUE PROCESS RIGHTS
BY ANNOUNCING AND APPLYING A NEW STANDARD OF REVIEW
FOR NEED AFTER THE RECORD IN THE CASE HAD CLOSED.
Parties to an administratiﬁe proceeding have a
right to gsﬁfficient notice of the issues_involved'to

afford them reasonable'opportunity to prepare and

present evidence and argument.” G.L. c. 30A, § 11(1).

“If the issues cannot be fully stated in advance of.

the hearing, théy shall be fully stated as soon as
practicable,% and “[iln all cases of delayed

statement, or where subsequent amendment of the issues

15



is necessary, sufficiént'fime shall be allowed after
full statemeﬁt or ameﬁdment to afford all'parties
;easonéble'dpportunity to prepére and present evidence
'énd argument respeéting the issueé.” lg.
The‘rights described in G.L.ic. 30A, g ll.are-
among the “essenﬁial elements of due process” in

Massachusetts administrative proceedings. In re Foley,

439 Mass. 324, 336 (2003). The Alliance was denied

these essential due process rights because thé EFSB
did not fully state the issues in this case until
after the reqord had been closed for more than six
months. This denial of due process caused serious harm
to the'Alliance, which spent over one yéar litigatihg
pursuant to a sfandard for need the Board eventually
repudiated, while having no 6pportunity to litigate
under the standard that replaéed it. |

A. The Board Failed Utterly To Provide A Clear
Statement Of A Critical Issue In The Case — The
- Standard For Determining Whether The Proposed’
Project Is Needed - Until Well After Any
Opportunity To Provide Evidence And Argument
Regarding That Issue Had Passed. '

One of the EFSB’s critical functions is to-
determine whether a proposed new transmission line is
‘“needed,” as that term is used in G.L. c. 164, §§ 69H

and 69J. A clear statement of the standard the Board

16



~will be applying to its determination of need is,

‘ tﬂus; critical to a party’s ability to participate

meaningfully in the agency process. Rather than
provide such a statement in a timely manner;'the EFSB

repeatedly and egreglously violated its duty under

- G.L. c. 303, 8 11(1)

The violation in this case could not be more

blatant: The Board announced and applled a new,

radlcally dlfferent standard for judging the need for

‘proposed transmission lines for the first time in its

Tentative Decision, seven months after the last day of

‘hearings, and more than six months after the record

had closed. The Alliance had no opportunity to present
ev1dence or argument regardlng the new standard or its

applicatlon to the facts of the case. This was a

"denial of its fundamental due process rlghts, as

,guaranteed by G.L. c. 304, § 11(1).

i. The Board Had Ample Notice That The . Standard
For Determining The Need For The Proposed '
Project Would Be A Major Issue In The Case,
And Failed To Act. '
- It is difficult to fathom thé\EFSst failure to
make a full statement of the most fundamental issue in

this case until the case was essentially over. It was

clear early in the proceedings that the standard of

17



need the Board would be appiylng was a major 1ssue 1n
the case, due to the unique nature of the project
involved, and the parties’ disagreement about how EFSB

precedent should be applied to the cables in Question. 

App. 278.

From the moment the Petition was filed, this
project’s jurlsdlctlonal unlqueness was apparent App.

11 12 The Board would be rev1ew1ng proposed

transmission lines that would interconnect a

. generating plant physically outside the Commonwealth,

in federal waters, but located in the middle of

-Nantucket Sound, a body of water of such importance

that Massachusetts had fought with the United States.
over-its contrOl.for more than a decade; No project
previously reviewed by the Boaro is even‘remotely
analogous. MoreOVer the plant would be subject to a
complex and uncertain federal permlttlng process that
was already in litigation by the time hearings in this
case began. If there was ever a case that called for
early and careful artlculatlon of the manner in whlch
the Board would undertake its statutory duties, thls
was it.

In addition, soon after the case began, it was

clear that the.parties'differed in their.interpretae

18



tions of the standard of review for need and the scope
~of the proceeding that would be dictated by it. In the

Petition, Applicants cited the Turners Falls standard

- without reservation, but soon begén to back away from
that standard when theIAlliance argued that its
application would require the Board to undértake a
more extensive examination of the wind project than
Applicants méy have anticipated. App. 39-41; 278.
Before filiﬁg its direct case, the Alliance urged the
Board to deal directly with this issue, in terms that
now appear prophetic:
~Any changes in the [EFSB’s] standard of review'
should be articulated . .. . only after the
[Board] has the benefit of full briefing by the
parties and before the completion of the
Petitioner’s direct case, the completion of
responses to interrogatories, the submission of
direct cases by other parties, and the holding of
evidentiary hearings. Any doubt about the
standards of review being applied as the parties
go forward will only lead to costly and confusing
evidentiary and procedural chaos. '
‘App. 253-54 (emphasis in original).
Rather than take control of the issue, the Board
‘made matters worse by encouraging increased reliance
on the standard it would, in the end, repudiate
"completely. In her June 2003 ruling on the Alliance’s
Motion to Suspend, the Presiding Officer stated that

‘the project “will be reviewed in the context of
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éxisting [EFSR] precédent,f which was:“embodied in
documerits available to the intervenors, and to the.
public generally, for review.” App. 275. In reliance
on that ruling, the Alliance fiied the testimdﬁy of
five witnesses regarding the need for the prdject

based on the Turners Falls standard. App. 5576-5756.

In July 2003,'the Presiding Officer denied Cape Wind’s

Motion to Strike much of the Alliance’s testimony,

finding that certain characteristics of the non-

jurisdictional portions of the wind project would be

relevant to the EFSB’s inquiry under the Turners Falls
standard, and could also support the Alliance’s more

rigorous view of the “environmental need” prong of

that standard. App. 303-304.8. However, neither

ruling, nor any other statement by the Board before

evidentiary hearings were closed, gave any indication

‘that the Board would reject the Turners Falls standard E

completely, in favor of an ehtirely new intérpretation

of how one proves the “neegd” for a new transmission

‘line under G.L. c. 164, §§ 69H and 69J. App. 303-

304.8.

The first sign that the EFSB was reconsidering

the Turners Falls standard came only after the

évidentiary hearings had closed and the: parties were
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prepering briefs. On Octcber 28, 2003, the Presiding
Officer issued “briefing questions” seekingrthe

parties’ views on the continued viability of the

Turners Falls standard App. 6142 This action fell

well short of a tlmely statement of the issues, as

required by G.L. c. 30&, § 11(1). To comply with the

statute, it is not enough for the ageney to hear from
the parties; the pertiesrmust hear from the agency. In |
this case, the clear statement of the standard for
determining need that the Alliance had sought for over
a year did not come nntil the Board released its
TenrativelDecision, more than eix_months after any

opportunity to provide-evidence or argument based on

‘that standard had passed. App. 2127-31. Considering

the radical change the EFSB eventually made in the
standard, the mere issuance of briefing questions
after hearings had closed was too little, too lete

2. The EFSR’s Vlolatlon Of G.L. c. 30a, § 11(1)
Caused Sericus Harm To The Alliance.

The Board’s violation of G.L. c. 30A&, § 11(1)
severely limited the Alliance’s ability to participate
meaningfully in this case. The new standard for

determining need under G.L. c¢. 164, § 69J that the

‘Board announeed for the first time in its Tentativer

21



ey

Decision was radicaliy different from the standard on

which the Alliance'had-extensively relied. Under the

Turners Falls standard, the EFSB'éoﬁsidered the
potential impaéts,ﬁ;tﬁ respect to reliability,
economic efficiency, and the énvironment, of the power
that would be carried by a‘proposed transmissicn line.
App. 40. As the Bgard recognized, applying this
standard requires it to.considerVcharacteristics of
thé generating plant-fhe transmission line would
interconnect. App; 38-41. This type of evidence
constituted most of the Alliance’s case. App. 2321-24;
5576-5756. Through the testimony of its five |
witnessés, thé Aliiance sought to show that the
economic, reliability, and environmental benefits
claimed by Applicants were either non-existent, or so
miniécule as to be outweighed by the potential
environmental harm.that would be caused by the wind.
project and the cables. App. 2321; 5576-5756.

In contrast, under the new standard, an applicant

Vmust'demonstrate the need for a proposed transmission

line to interconnect a new generating plant by showing
that (1) the existing transmission system is
inadequate to interconnect the new plant, and (2) the

new plant is likely to-be available to contribute to
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 the regional energy-supply. App. 2131' 2321. The

adoption of this standard, with its focus on’the
process 1nvolved in getting the plant'permitted,
financed, and bcilt; ratﬁerrthan on any physical'
characteristic of the plant or its:operation, sevefely

undercut the Alliance’s testimony and argument App.

2131. Indeed, in applying its new standard to the

proposed project, the Board did not cite or .otherwise

‘refer to any evidence or argument presented by the

Alliance. App. 2134-35; 2336-37.

In addition to rendering more than one year of
litigation by the Alliance almcst meaningless, the
Board’s adoption and appllcation of its new standard
only . after the record had clesed prevented the
Alliance from offerlng ev1dence that would have been
relevant to the new standard. Evidence regarding the
two factual issues the EFSE cited in its descriptioa
of the new standardr(“progress in permitting or in.

ocbtaining project financing”) was and is plentiful.

CApp. 2131; 2335-37. The Alliance could have'presented

evidence from experts on project financing,'who would

have testified that, with its high level cf‘relianCe

on government subsidies and tax breaks for

profitability, the wihd'project-would have. a very
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dlfflcult time obtalnlng financing. The Alliance ceuld
also have presented evidence from enperts on the
federal permitting procees, who would have teetified
-tnét Cape Wind’s ability to negotiate the Federal -
review of that process succeesfully nas by-no meane
certain, and any conclusion by the EFSB thet the wind

project was “likely to be available” could not be

"supported by credible evidence. App. 2131, 2336. (as

discussed further in Section III.A.2., that permitting
process has only gotten mnre compiex and Cape Wind’s
prospecrs more uncertain since the Board prematurely
closed the record in December 2003.)

| "In short, the Board’sviolatiqn of G.L. c. 303,
§ 11(1) was not harmless error. It struck at the very
heart of the Alliance’s ability to participate
meaningfully in the EFSB’s administrative process,

rendering the extensive evidence presented by the

' Alliance moot, and preventing the introduction of

‘evidence relevant to the actual issues being decided

by the Board. The'only,cure for such a denial of due

process is fo vacate the EFSR's Final Decision,_and

- remand this case for further proceedings.
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B. The Board Did Not Cure Its Denial Of Due Process
By Applying Its Former Standard Of Review In An |
Appendix. ' '

In an apparent attempt to save itself from the

repercussions of having deniéd the Alliance’s
fundamehtal due probess rights by anﬁéuncing and
applying a new standard of réview-at the end of the
case, the EFSB_purportédly.condﬁcted an alternativé
analysis of the need for the transmission lines uSing

the Turners Falls standard. App. 2085; 2250-2304. This

attempt fails utterly. The Board had already

repudiated the Turners Falls standard as being

outdated, having been rendered obsolate by statutory
changes since those cases were decided. App. 2318.1;
2319. The Board noted in particular the amendment to
G.L. c. 164, § 69H, which “explicitly prohibits the
Siting Board from seeking data regarding the need for
or cost of a proposed generating facility, except for
certain narrowly-defined cost data.” App. 2318.1. The
Board went on-to find:

Since the [EFSB] no longer'reviews the need

for power to be generated by power plants,

applying a Turners Falls-style analysis in

this case would not be consistent with Siting

Board practice and statutory mandate. Rather,

it would be inconsistent with current

practice - the limited review of jurisdic-

tional generating facilities now undertaken
pursuant to G.L. c. 164, § 6934 - and with
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the Comménwealth policy,'articulated in G.L.
c. 164, § 69H, of allowing market forces to
determine the need for new generation.

App. 2331432.

| The EFSB’s finding that a “Turners Falls-style”
standard of review is inappropriate for jurisdictional
.transmissioﬁ lines interconnecting any kind of power
plant - whether jurisdictidnal to the Board or not -
was well within the Board’s discretion,_and the
Alliance does not challenge the EFSB’ s conclusion that

a new standard of review is appropriate. Sch. Comm. of

Springfield v. Bd. of Educ., 362 Mass. 417, 441

(1972) . Having exercised its discretion in devising a
new Standard of review,.however, the EFSB was not free
to dehy the Alliance’s right to offer evidence and
argument based on that standard, nor was it free to
apply the repudiated standard me#ely to protect itsélf-
on appeal.

Rather than cure the Boafdfs denial of the
Alliance’s due process rights, the application of the

Turners Falls standard in the Appendix to the Final

Decision'merely answered a purely academic question:
what would the result in this case have been if the

- Petition had been filed before the amendments to G.L.

c. 164, §§ 69H and 697% had-rendered the Turners Fallé
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standard obsolete? The time and effert expended in
conductlng an alternatlve analy81s under a standard of
rev;ew the Boerd had discarded should-instead have
gone into devising a means te comply wieh G.L. c. 303,
.§-11(1) with respect to the new standard the Board.
actually relied upoe.

Further, the stratagem of applying the new and
the old standards for determlnlng need only appeared
reasonable to the Board because it believed Applicants
had met their burden of proof under both standards.
Yet, as discussed further below, this belief is aﬁ
illusion. The EFSB made an ultimate finding that
Applicants had not met thei; burden of proof under the
new, “likely to be available” standard. App. 2336..
ThiS'finding should have ied.the Board to deny rather

than to approve the Petition. The application of the

Turners Falls standard-in the Appendix, thus, does not

complement the application of the new standard; it
highlights the Board’s inability to recognize how far

it had strayed from carrying out its statutory duties

in a fair and even-handed manner.
The fact that the Board nonetheless approved this -

project is remarkable. But the Presiding Officer’s

' statements in response to the Chairman asking whether
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it was “not a violation of due process to not announce

‘in-advance . . . a standard of review before

commencing an,adjudicatory proéeeding” are a strong
indication that therEFSB'lost-sight of its statutory
obligations eérly in this case: “I think I represent
the unaniméus feeling of staff that what we did'was
legally permissible, protected té the greatest extent
that we could comé up with the parties’ due-process
rights, and I tﬁink it got us a good resﬁlt.” App.
2082-83. To cure these errors, the Court should vacate
the Board’s Final Decision, and remand this case for
further proceedingsf

3. The Board’'s Reasons For Not Announcing  The
New Standard Earlier Are Unacceptable.

During the Board’s November 30, 2004 public

meeting, EFSB staff offered various explanations for

their inaction. App. 2082-86. All of these éxcuéeé
ring hollow. For example,‘at the public meeting, the
EFSB’ s General Counsel stated: “Thé cbmplexities-of
this particulér case just made it very difficult at
the beginning to.articﬁlate a clear standard of

review.” App. 2084. The Presiding Officer conceded: “I

'_guess it’s fair to say that, yes, one can make [the]

argument[] that it might have been better if we had
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beeh able to think about in advance, before
understandlng all of the evidence in the case, what
might have been a usable, sensible, workable new
standard_of review. That wouldn’t have been a bad way

to go if we could'haVe_done thét. We weren’t able to

~do ‘that.” App. 2083. These statements do not excuse or

justify the Board’s failure to comply w1th G. L C.
30A, § 11(1) but, rather, are a frank admission that
the EFSB did not provide a clear stétement of thé
issues to the parties, as required by the statute.
Even the weak explanations offered at the public
meeting dolnot withstand scrutiny. When présse& by the
Chairman, neither the Board’s General Counsel nor its
Presiding Officer could identify any. specific
“complexiry” or other characteristic of the case that
prevented EFSB staff from addressing the standard of .

review éarlier in the case..App; 2083-85. As discussed

above, the proposed project does present an

unprecedented,jurisdictional scenario, but this fact
was obvious from the start; App. 11-12. The unique and
important nafure of the project is hardly an excuse
for failing to provide édequate,guidance to the
parties, as required by G.L. ¢. 302, § 11(1); it is a

reason for scrupulous compliance with the statute,
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~lest the parties and the agency itself be denied the

 full benefits of the adjudicatory process.

In addition, the EFSB’s reasons for abandoning

the Turners Falls standard were also apparent from the

'beginning of the case. The Board claimed that its

primary concern regarding the continued viability of a
“"Turners Falls~type” standard of review was that it no
longer had.authority to review the need'for generating
plants as a result of changes in the EFSB’s enabling
statutes. App. 2082; 2329—33. It is true that the
Board’s enabling statute had been amended since the

Turners Falls and MECo/NEPCo cases were decided, but

- these changes took place in November 1997, nearly five

years before the Petition in this case was filed.‘St.
1887, c. 164, § 204. Moreover, the EFSB had recently
reviewed a transmission line and related generating

plant under the revised statutory'provisions. Mirant

'Kendall, EFSB 99-4 (December 15, 2000); C mbridge

Electric lLight Company, EFSB 00-3/DTE 00-103

(September 25, 2001). The Board cannot credibly cite
those same statutory revisions as justifying its 21

months of paralysis - from the filing of the Petition

in September 2002 to the release of the Tentative

Decision in July 2004 - with respect to the standard

30



[OU—

h

of review in this case. App. 2329-33.

Finally, even if the EFSB réasonably believed
that the give-and-take of an actual proceeding would
help it shape a new standard for determining néed,
this would not leave the Board free to deny the
Alliance’s due process rights by failing to give the
parﬁies a reasonable opportuniﬁy fo present evidence
gnd argument based on the new standard. General Laﬁs
c; 302, § 11(1) is clear on this point: “In all cases
-of delayed statement, or whére‘subsequent amehdment of
the issues is necessary, sufficient time shall.be
allowed after full statement or amendment to afférd
all partieé reascnable opportunity to prepare and
present evidence and argument respecting the issues.”
The statute contaiﬁs no exceptions for complex or

novel cases. When the EFSB’s consideration of the

- record and the parties’ responses to the briefing

questions ripened into the “likely to bé available”
standard that was announced.in the Tentative Decision,